INTRODUCTION
It is our pleasure to participate in that hardy perennial, a debate on the Second Amendment and what should be our national policy or policies on gun control and gun ownership. Our commission, as we understand it, is to discuss how rigorously the courts should enforce the Second Amendment. At one time, less than a decade ago, we had a very different debate, a debate about the very meaning of the constitutional provision that states: "A well-regulated Militia, being necessary to the security of a free state, the right of the people to keep and Heller and McDonald that the Second Amendment protected a right of individuals against infringement by state authorities. Caetano also broke new ground by indicating that the Second and Fourteenth Amendments protected arms that employed new technologies and, implicitly given that Ms. Caetano used her stun gun outside her home, that the right to bear arms extended outside the home. 9 The details of the case are perhaps less important than the fact that a unanimous Court including Justices Ginsburg and Stephen Breyer, who had dissented in Heller, and Justice Sonia Sotomayer, who had joined the dissent in McDonald, joined the per curium decision.
But how rigorously should these decisions be enforced? What levels of scrutiny should the courts adopt to deal with the new regime recognizing constitutional limitations on the regulation of arms? Which arms are protected? In which venues? These and related questions can be answered in part by surveying the terrains over which Second Amendment battles, and firearms policy more generally, have been waged. One is a constitutional-historical landscape, in which the debate has gone back and forth over the original meaning and subsequent judicial interpretations of the Second Amendment. 10 More perceptive students of the subject have also realized that the original meaning and subsequent interpretations of the Fourteenth Amendmentparticularly the relation between that amendment and the application of the Bill of Rights to the states-is of particular interest to those concerned with the Constitution and what it says about the citizen's right to arms. 11 Another battlefield has been the courts, especially in recent years since Heller and McDonald became law. Here, the constitutional-historical debate is the foundation onto which policy arguments and empirical claims are layered.
We will review both the historical-constitutional and jurisprudential debates. But we also want to do something more. There has been one potential battle that has been left un-joined, one bit of contestable territory that has not been well explored in the ongoing debate on the Constitution and firearms policy. This under-explored landscape links lessons the constitutional and empirical debates and combines them with some of the most fundamental questions raised in criminal law: Who should we punish? Why? What is the role of proportionality 9. Id.; see id. (Alito, J., concurring) (describing Ms. Caetano's encounter with her violent exboyfriend). Caetano addresses the former point by noting that Heller held that "the Second Amendment 'extends . . . to . . . arms . . . that were not in existence at the time of the founding.'" Id. at 1028. Before Caetano, however, one might have read Heller as referring only to gunpowder arms.
10. There is an extensive literature on the history of the Second Amendment. We will not attempt to enumerate it here. Three book-length treatments have been especially influential: SAUL CORNELL, A WELL-REGULATED MILITIA: THE FOUNDING FATHERS AND 
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12 Should the state's approach to malum prohibitum (wrong because the state has deemed them so, often for transient policy reasons) 13 crimes be different from its approach to malum in se (inherently evil) 14 crimes? What should we do when a utilitarian objective of the criminal justice system, deterrence for example, can only be achieved through the infliction of punishments that are grossly disproportionate and, indeed, at the end of the day, unjust?
15 These elementary questions usually occupy and vex first-year law students during their first weeks studying criminal law. These issues are often forgotten or only dimly remembered as part of an early first-year hazing ritual before the criminal law class gets down to the serious business of defining the elements of crimes and learning a bit about the Model Penal Code and contemporary penal statutes. As the student progresses to take criminal procedure in subsequent years, and perhaps take advanced courses in criminal law and procedure, and later still goes on to a career as a prosecutor or defense attorney, the memory of these early "philosophical" or "policy" discussions in the first weeks of the first year of law school become even more dim, clouded by the practical business of day-to-day prosecution or defense of criminal defendants.
Yet these fundamental questions also have a bearing on how vigorously the courts should enforce the Second Amendment. If the historical debate provides a key to the legitimacy of the individual rights interpretation of the Second Amendment at the heart of Heller and McDonald, and the criminological debate provides an important guide to the likely consequences of rigorous or lax enforcement of the constitutional provision, an examination of the most fundamental criminal law questions might be the key to understanding whether firearms regulations can have unintended or counterproductive consequences. To what extent does stricter firearms legislation increase public safety, or to what extent does it create a new class of victimless crimes? Does such legislation end up shifting the burden of crime reduction from career criminals to peaceable citizens? These too are issues that must be considered within the context of the Second Amendment's enforcement. Among other issues, we argue that the question of Second Amendment enforcement has to be linked to our longstanding concerns with overcriminalization and its consequences. 16 12. See, e.g., Stephen Smith's discussion of proportionality and moral blameworthiness as essential elements in constructing a system of criminal justice in, Stephen F. Smith, Proportionality and Federalization, 91 VA. L. REV. 879, 880-88 (2005) . See also Alice Ristroph, Proportionality as a Principle of Limited Government, 55 DUKE L.J. 263 (2005) (discussing proportionality as a limitation on the power to punish).
13. A malum prohibitum offense is one that "is a crime merely because it is prohibited by statute, although the act itself is not necessarily immoral." BLACK'S LAW DICTIONARY 1103 (10th ed. 2014).
14. The historical-constitutional and jurisprudential developments of Second Amendment discourse suggest attempts to establish decidedly revisionist accounts of the nature of the American right to arms. This Part discusses some of these efforts to steer each strand of the debate.
A. A History Revised
There is an all too facile narrative that has developed in the wake of the Court's rulings in Heller and McDonald. It argues that there had been a universal and longstanding understanding that the Second Amendment did not protect the right of individuals to keep and bear arms, but only the right of states to maintain militias or for members of the organized militia to keep and bear arms. According to this narrative, the traditional understanding only changed, and helped produce the Court's decisions in Heller and McDonald, because of vigorous advocacy by the National Rifle Association. The NRA's efforts were joined in the 1990s, the story goes, by legal scholars eager to explore a then largely uncharted territory in the field of constitutional law. The idea of a private right to arms only recently discovered by an activist Court prodded by a political interest group is at sharp variance with the historical record. Our best evidence indicates that the men who wrote, debated and ultimately adopted the Constitution including the Bill of Rights and the Second Amendment saw a necessary connection between the private ownership of arms and the citizen's ability to serve in the militia. A century before the adoption of the American Constitution, the principle that the law protected the 19 In the rough English colonies of seventeenth-and eighteenth-century America, regular police and military forces were rare. The defense of colonies from external enemies and internal law-breakers was accomplished by armed citizens formed into militias and posses. The Framers were well aware of this history and the fact that militias had played a significant part in the rebellion against English rule. The armed population, or at least the armed population of adult white men, constituted an inchoate militia, one that was familiar with the arms of the day from their private pursuits, hunting, and self-defense. This force could be called upon for the defense of the community. It was also seen as a potential hedge against a government that might overstep its authority and turn tyrannical. This notion of the population at large as an inchoate militia that could aid in the common defense and also resist potential tyranny was well known to the framing generation and was indorsed by James Madison, Alexander Hamilton, and other champions of the new constitution.
20
The earliest legal commentaries also saw the Second Amendment as protecting the right of individuals to their private weapons. One of the most important early commentators on American law and the American Constitution was Virginia jurist St. George Tucker. Tucker edited the first American edition of Blackstone's Commentaries, a series of discussions on the common law of England. Blackstone in his Commentaries discussed the right to have arms at English law. Tucker compared the English right to arms, as outlined by Blackstone, with its American counterpart. Tucker pointed out that the American right was more robust and that it, unlike the right in England, was not hampered by game laws that Tucker argued had effectively disarmed much of the English population. Published in 1803, Tucker's Blackstone provides one of the most authoritative examples of how the Constitution, including the Second Amendment, was viewed as a legal document in the infancy of the nation's constitutional history. 21 If the generation that proposed, debated, and ratified the Constitution and its first ten amendments gave every indication that it saw "the right to keep and bear arms" as a right of individuals related to, but not limited by, militia service, the Reconstruction-era Republicans who placed the Fourteenth Amendment into the Constitution indicated that they intended that their addition would make the right to keep and bear arms, along with the other provisions of the Bill of 19 
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[Vol. 14:17 THE GEORGETOWN JOURNAL OF LAW & PUBLIC POLICY Rights, binding on the states. The prevailing constitutional doctrine before the Civil War had been that the Bill of Rights only protected citizens from infringements by the Federal Government, not violations of basic rights by the states. But the struggle against slavery, the limitations on the rights of abolitionists to speak out against "the Peculiar Institution" before the War of the Rebellion had caused many Republicans to believe that the rights guaranteed by the Bill of Rights had to be protected against actions by both the states and the federal government. If the violations of the right to speak or publish weren't enough to convince most Republicans that basic rights needed to be protected against infringement by state governments, the Black Codes passed in the wake of the Civil War helped persuade others that federal protection-constitutional protection-was needed. The Black Codes were legislative enactments passed in the Southern states in 1865 and 1866. They prescribed a number of legal disabilities for the newly freed black population. 22 For many northern Republicans, the most odious of these were prohibitions on blacks owning arms. The prospect that the white South, composed of former Confederate soldiers and their sympathizers would remain armed while the black South, many of whom were Union Veterans would be disarmed by law enraged many Republican members of Congress. One of them, Representative Sidney Clarke of Kansas, during debates on the Civil Rights Act of 1866 expressed the views of many Republicans on the need to protect the right of the freedmen to have arms, a right he saw as quite distinct from service in the militia:
Who, sir were those men? Not the present militia, but the brave black soldiers of the Union, disarmed and robbed by the wicked and despotic order. Nearly 22. For example, Mississippi passed the following: Sec. 1. Be it enacted,. . .That no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie knife, and on conviction thereof in the county court shall be punished by fine, not exceeding ten dollars, and pay the costs of such proceedings, and all such arms or ammunition shall be forfeited to the informer; and it shall be the duty of every civil and military officer to arrest any freedman, free negro, or mulatto found with any such arms or ammunition, and cause him or her to be committed to trial in default of bail.. . . Sec. 3. If any white person shall sell, lend, or give to any freedman, free negro, or mulatto any fire-arms, dirk or bowie knife, or ammunition, or any spirituous or intoxicating liquors, such person or persons so offending, upon conviction thereof in the county court of his or her county, shall be fined not exceeding fifty dollars, and may be imprisoned, at the discretion of the court, not exceeding thirty days.. . . Sec. 5. If any freedman, free negro, or mulatto, convicted of any of the misdemeanors provided against in this act, shall fail or refuse for the space of five days, after conviction, to pay the fine and costs imposed, such person shall be hired out by the sheriff or other officer, at public outcry, to any white person who will pay said fine and all costs, and take said convict for the shortest time. Nearly all of their able bodied colored men who could reach our lines enlisted under the old flag. Many of these brave defenders of the nation paid for their arms with which they went to battle. And I regret, sir, that justice compels me to say, to the disgrace of the Federal Government, that the "reconstructed" state authorities of Mississippi were allowed to rob and disarm our veteran soldiers and arm the rebels fresh from the field of treasonable strife. Sir, the disarmed loyalists of Alabama, Mississippi and Louisiana are powerless today, and oppressed by the pardoned and encouraged rebels of those states.
23
The concerns expressed by Clarke and other Republican members would find their way into the debates over the Fourteenth Amendment, which among other purposes, was designed to ensure the Constitutionality of the Civil Rights Act of 1866. The debates over the Fourteenth Amendment in the Thirty-Ninth Congress give strong evidence that the supporters of the new constitutional provision intended the Privileges or Immunities Clause to protect citizens from state infringements of rights guaranteed by the Bill of Rights. 26 The charges were brought under the Enforcement Act of 1870, which had been passed in order to allow federal prosecutions for violations of the civil rights of the newly freed Negro population and also to protect the rights of white unionists in the South. Among the charges brought against Cruikshank and his associates were that he and his mob of followers had violated the rights of a group of black men to peaceably assemble and to keep and bear arms. The black men were going to the polls and they were armed, anticipating possible attack from a hostile white mob.
The Supreme Court, in its examination of the Federal Government's charges, overturned the convictions of Cruikshank and the others on the grounds that Congress did not have the power to criminalize deprivations of constitutional rights committed by private citizens. The First and Second Amendments, according to the opinion authored by Chief Justice Morrison R. Waite, protected Americans from acts of Congress-infringements by the Federal Government.
Cruikshank was part of a broader process by which the Supreme Court in the 1870s and 1880s was about the business of blunting the constitutional revolution that the Fourteenth Amendment was meant to be. That amendment was clearly meant to revise antebellum notions of race and status, notions that were encapsulated in Dred Scott v. Sandford, in which Chief Justice Roger B. Taney reasoned that blacks, slave or free, could not be citizens because citizenship "would give to persons of the negro race . . . the right . . . to keep and carry arms wherever they went," along with other "individual rights."
27 The Fourteenth Amendment was also intended to redesign American federalism by requiring the states to respect basic rights of their citizens. This was a repudiation of the view the Supreme Court had put forward in Barron v. Baltimore, an 1833 case in which the Court held that the Fifth Amendment, and by implication other sections of the Bill of Rights were not limitations on state governments. 28 Finally, the Fourteenth Amendment, like its counterparts the Thirteenth and Fifteenth Amendments, was designed to make Congress a major player in the enforcement of the new constitutional order. This reflected the view of many in the Reconstruction-era congresses that the Court had made fatally flawed decisions in Barron and Dred Scott. 
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Civil Rights Cases
31 in 1883 put strict limits on Congress's ability to enact protective legislation under the authority of the Fourteenth Amendment. The Slaughterhouse Cases of 1873 stripped the new Amendment's Privileges or Immunities Clause, the provision that was meant to apply the Bill of Rights to the states, of any effective meaning. 32 The Second Amendment would also fall victim to this judicial counter-revolution. In the 1886 case of Presser v. Illinois, the Supreme Court held that the Second Amendment only restrained the federal government, not the states. 33 Curiously enough, Justice William Woods, Presser's author, also stated that the states, putting the Second Amendment aside, could not disarm their populations because doing such would deprive the government of its reserve militia-the population at large.
34
Presser would have profound consequences for the development of a jurisprudence concerning the right to arms in federal courts. Most gun control measures historically have been enacted by the states rather than the federal government. The doctrine that the Second Amendment only limited the Federal Government therefore meant that federal courts were not asked the hard questions concerning which kinds of regulations were consistent with a constitutional right to bear arms. 35 Judicial scrutiny of the Second Amendment would be limited to examinations of a relatively limited set of federal laws, not the broader universe of state and local firearms regulations. The Supreme Court's next major encounter with the Second Amendment was in hearing a challenge to the National Firearms Act of 1934 (NFA), the federal government's first national gun-control measure.
ii In the absence of any evidence tending to show that possession or use of a "shotgun having a barrel of less than eighteen inches in length" at this time has some reasonable relationship to the preservation or efficiency of a wellregulated militia, we cannot say that the Second Amendment guarantees the right to keep and bear such an instrument. Certainly it is not within judicial notice that this weapon is any part of the ordinary military equipment or that its use could contribute to the common defense.
39
Reviewing historical sources, the Court said, [T] he Militia comprised of all males physically capable of acting in concert for the common defense. "A body of citizens enrolled for military discipline." And further, that ordinarily when called for service these men were expected to appear bearing arms supplied by themselves and of the kind in common use at the time.
40
The Court remanded for further proceedings. 41 Although Miller is a confusing opinion which the Heller Court criticized as "virtually unreasoned," 42 a few basic points are readily ascertainable: First, if one assumes that "common defense" is a militia-only undertaking, Miller is fairly read as requiring some connection between the militia and the weapon in question. Second, if the Court believed that the arms-bearing right belonged to states rather than to individuals, 43 it would not have remanded the case to determine whether the militiaconnection requirement of its holding was satisfied. 44 Third, the Court did not hold that the NFA's regulation of short-barreled shotguns was per se constitutional. 43. It is worth noting on this point that the Court adopted the second of the government's following two arguments in the case:
First, it argued that the Amendment "gave sanction only to the arming of the people as a body to defend their rights against tyrannical and unprincipled rulers" and "did not permit the keeping of arms for purposes of private defense." Thus, the right was "only one which exists where the arms are borne in the militia or some other military organization provided for by law and intended for the protection of the state." Second, the government argued that "the term 'arms' . . . refers only to those weapons which are ordinarily used for military or public defense purposes and does not relate to those weapons which are commonly used by criminals."
Mocsary, supra note 37, at 2136-37 ( 46 The court acknowledged that, under Miller, "the federal government . . . cannot prohibit the possession or use of any weapon which has any reasonable relationship to the preservation or efficiency of a well-regulated militia."
47 Yet in its next breath, it refused to apply an "outdated" Miller ostensibly for fear of allowing militia weapons into potentially criminal hands, stating that "some sort of military use seems to have been found for almost any modern lethal weapon." 48 The same year, the U.S. Court of Appeals for the Third Circuit likewise rejected a Second Amendment challenge to the FFA in United States v. Tot. 49 The court stated that the Second Amendment "was not adopted with individual rights in mind, but as a protection for the States in the maintenance of their militia organizations against possible encroachments by the federal power." 50 Yet this position was at odds with both Miller 51 and Supreme Court precedent holding that the federal government had plenary power over the militia. 52 The court concluded with the policy statement that "[t]he social end sought to be achieved by this legislation, the protection of society against violent men armed with dangerous weapons, all would concede to be fundamental in organized government." 53 Although the FFA was "stringent," the court held, it was not "so oppressive and arbitrary" that it "infringe [d] • listing a number of "longstanding" "presumptively lawful" arms-bearing regulations, including "longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms," without sanctioning a general ban on public carrying, suggesting that some regulation of arms-carriage outside the home was not presumptively lawful; 74 Whereas plaintiffs had a plausible mode to exercise their constitutional right to public firearm carriage when they filed, that opportunity was foreclosed during the pendency of their and the government's appeals. 75 The en banc majority was unconcerned with these developments.
Palmer struck the District of Columbia's ban on public carry. In its wake, the District enacted a may-issue statute that required a permit applicant to demonstrate, "at a minimum, . . . a special need for self-protection distinguishable from the general community as supported by evidence of specific threats or previous attacks that demonstrate a special danger to the applicant's life . . . ."
76
A lawsuit challenged the new regime, and the same district judge who decided Palmer enjoined the new law. 77 The District appealed, and the U.S. Court of Appeals for the District of Columbia Circuit lifted the injunction. 78 The D.C. Circuit vacated the District Court's injunction, and on remand, the District Court found the injunctive relief was not warranted. 79 Another appeal has been filed.
80
Other challenges lost outright.
81 Drake v. Filko, the most defiant of these cases, merits further discussion. At issue was New Jersey's may-issue statute requiring applicants for carry permits to show a "justifiable need to carry a handgun," by showing an "urgent necessity for self-protection, as evidenced by specific threats or previous attacks which demonstrate a special danger to the 89 in attempting to achieve its stated end. Most significantly, the court relied entirely on the "predictive judgment of New Jersey's legislators" that limiting issuance of carry permits would enhance public safety. 90 This predictive judgment was based on "no evidence at all." 91 The majority attempted to absolve the state from its burden by stating that, at the time that the statute in question was passed, Heller had not yet declared the Second Amendment to be an individual right, and that the legislators therefore could not have been expected to know that they should marshal evidence to support their predictive judgment.
92 But a governmental entity may present, and a court may consider, evidence outside the legislative record when evaluating a law's constitutionality, as was the case in another Second Amendment decision on which the Drake 93 The court failed to explain why it was acceptable for New Jersey not to present evidence to support the continued justifiability of its prohibition.
The Third Circuit's actions are equivalent to a court upholding, after the ratification of the Fifteenth Amendment, 94 a ban on freed slaves' voting that was passed before that amendment's ratification on the ground that the legislature that enacted the ban did not know at the time that such bans would eventually be constitutionally prohibited. Such undercutting of Supreme Court precedent and complacence in the face of legislative over-regulation of a fundamental right suggests that something other than a desire to control crime is at issue, as discussed next.
II. UNDERENFORCEMENT OF THE SECOND AMENDMENT:
RECONSIDERING THE CONSEQUENCES Underenforcement of the Second Amendment as a constitutional norm has produced serious distortions in the criminal-law system by enabling the overcriminalization of the malum prohibitum offense of firearm possession. This Part describes the tactics used to make the distortions possible and the distortions' effects on ordinary peaceable citizens.
The vast majority of existing and proposed gun laws consist of some type of possessory offence. This has the potential to turn otherwise law-abiding, but unknowing or overburdened, firearm owners in to status criminals. Yet these offenses are an additional layer on top of those which already regulate the ways in which guns may be misused-murder, rape, armed robbery, and the like are (and should be) heavily sanctioned, and they often carry greater penalties when committed with a firearm. 95 It is difficult to imagine that one undeterred by the sanctions for these crimes would be deterred by the potential penalty imposed by a possessory offence with a much lower chance of detection.
Indeed, firearms, unlike many other items subject to bans, have traditional lawful and legitimate uses, like enabling self-defense, preventing crime, and 93. Marzzarella, 614 F.3d at 100 (relying on a post-enactment study to determine whether a statute was a reasonable fit with the legislature's intent to prevent gun violence); see Nixon v. Shrink Mo. 
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keeping harmful wild-animal populations in check. 96 They also have positive values associated with them, like civic duty, self-sufficiency, self-discipline, and sportsmanship. 97 This has been recognized by both the U.S. Supreme Court, and by the District of Columbia Court of Appeals in striking down a D.C. ordinance making it a felony to be present in a motor vehicle knowing that it contained a firearm:
[G]iven the "long tradition of widespread lawful gun ownership by private individuals in this country," the recent definitive recognition of a Second Amendment right to possess guns for self-protection, individuals (especially visitors from other jurisdictions) who do not happen to be well-versed in the intricacies of the District's firearms laws may not see anything wrong in the presence of a gun or realize that the local law may proscribe its possession or transportation. 97. See, e.g., President Theodore Roosevelt, Sixth Annual Message to Congress (Dec. 6, 1906) ("We should establish shooting galleries in all the large public and military schools, should maintain national target ranges in different parts of the country, and should in every way encourage the formation of rifle clubs throughout all parts of the land. The little Republic of Switzerland offers us an excellent example in all matters connected with building up an efficient citizen soldiery."); President Theodore Roosevelt, Seventh Annual Message to Congress (Dec. 3, 1907) ("While teams representing the United States won the rifle and revolver championships of the world against all comers in England this year, it is unfortunately true that the great body of our citizens shoot less and less as time goes on. To meet this we should encourage rifle practice among schoolboys, and indeed among all classes, as well as in the military services, by every means in our power. Thus, and not otherwise, may we be able to assist in preserving the peace of the world. Fit to hold our own against the strong nations of the earth, our voice for peace will carry to the ends of the earth. Unprepared, and therefore unfit, we must sit dumb and helpless to defend ourselves, protect others, or preserve peace. The first step-in the direction of preparation to avert war if possible, and to be fit for war if it should come-is to teach our men to shoot."). 
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The Supreme Court has also held that the AR-15 rifle, the nation's most commonly owned style of rifle, 99 was not of such "quasi-suspect character" that it would be acceptable to dispense with a mens rea requirement in a statute making it illegal to own one that fired more than one round per trigger pull. 100 Nevertheless, many legislators and gun-control organizations endeavor to demonize both firearm owners and certain types of firearms. It is easier to convince the public that disfavored individuals and objects should be targeted by regulation. The next section discusses an example of how mass demonization of some semi-automatic rifles and their owners has been implemented in the public sphere. The section following the next discusses overcriminalization.
A. "Assault Weapons"-The Quintessential Demonization Campaign
Possession of most semi-automatic 101 rifles is not regulated by the federal government or the states. Some states require permits for semi-automatic pistol possession, and most require it for carrying. Some semi-automatic firearms, however, have been designated "assault weapons"
102 by a number of states and localities, and have been regulated or banned. The first point to note is that assault weapons are not machine guns; they function identically to other semi-automatic rifles. Yet they have been demonized, along with their owners, via decidedly underhanded tactics.
In the mid-1980s Josh Sugarmann of the Violence Policy Center found that neither Americans nor the media were interested in banning handguns. A staunch gun-control proponent, he searched for a "a new topic in what has become to the press and public an 'old' debate." 103 He came up with the term "assault weapon" and reasoned that Assault weapons-just like armor-piercing bullets, machine guns, and plastic firearms-are a new topic. The weapons' menacing looks, coupled with the public's confusion over fully automatic machine guns versus semi-automatic assault weapons-anything that looks like a machine gun is assumed to be a machine gun-can only increase the chance of public support for restrictions on these weapons. 
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His strategy of relying on public's confusion to further his agenda worked.
105
Seven states, the District of Columbia, and a few localities 106 regulate or ban so-called assault weapons and the federal government regulated them from 1994 to 2004. 107 Firearms are characterized as assault weapons based almost entirely on having external attachments-like a vertical grip; a metal covering over the barrel to reduce burns; or a muzzle attachment that reduces the recoil, the flash of light associated with firing a rifle, or both-that do not change how the gun operates. 108 The few covered features that a criminal shooter might use during a crime, like the ability to accept a bayonet, are non sequiturs-criminal bayonetings are unheard of.
109
After Connecticut made its assault-weapon ban stricter in the wake of the atrocity at Newtown, Connecticut, one of this Article's authors was interviewed by local media for his opinion on the new law. 110 Referring to the law's Sugarmannesque "physical characteristics test," he opined that the law should be unconstitutional because the test banned weapons based on arbitrary features.
111 The Governor's office replied that "There's something unique about these weapons. [1] They're lightweight, [2] designed for military purposes, and [3] can fire a lot of bullets very quickly."
112 Anyone with a basic understanding of firearms, as one would expect the Governor's Undersecretary for Criminal 108. CONN. GEN. STAT. § 53-202a (2013). Although some of these attachments are useful to persons using firearms for lawful self-defense, there is no evidence that such attachments increase a criminal's ability to commit a crime. A flash suppressor, for example, and as the name implies, suppresses the muzzle flash that occurs when a gun is fired. A barrel shroud prevents a firearm's operator from being burned by a firearm's potentially hot barrel. Neither assists materially, if at all, in the typical criminal shooting where the shooter may not fire many rounds, may not expect to survive the encounter, and is typically out in the open during the day rather than shooting from the cover of darkness. One might argue that these features are functional because some users will prefer them to others. But this is true of any physical feature on any firearm. A user will use the gun with which he or she is most comfortable because of stature, arm length, and the like, and can afford. The point is that the bullet fired from the weapon is no more dangerous than the bullet fired from a weapon without the proscribed features.
109. Internet searches on google.com and duckduckgo.com for "criminal bayoneting" and "bayoneting" yielded no crimes committed by bayonet. 
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[Vol. 14:17 THE GEORGETOWN JOURNAL OF LAW & PUBLIC POLICY Justice Policy 113 to have, will recognize the falsity in this statement: (1) Physics dictates that adding a piece of metal to the rifle-like a barrel shroud, vertical pistol grip, or bayonet mount-will make it heavier; (2) the firearms in question are in fact not the machine guns used by the military, but rather semi-automatic weapons with selected demonized features; 114 and (3) the banned weapons can fire as rapidly as they could without the banned features. The Governor's office has, therefore, indirectly admitted that its law, at best, will not affect the results of unlawful shootings.
115
Some are willing to go further, demonizing assault weapon owners. The rhetoric ranges from asserting that "there is no legitimate use for these weapons" 116 to suggesting that "the only people who use them are mass murderers."
117 This is by definition false. The AR-15 style of rifle, which is on practically every assault-weapon lists, has been owned by several million perfectly law-abiding Americans since it became available to the public in 1963. 118 Demonizing firearms and their owners makes it possible to target them with criminalization tactics that decent people would not ordinarily consider acceptable, as the next section discusses.
B. Overcriminalization
Gun-control laws have a tendency of turning into criminals peaceable citizens whom the state has no reason to have on its radar. This suggests that the motive for these laws is more a kind of cultural imperialism than a real hope that the measures they seek to impose will reduce crime. They are malum prohibitum offenses 119 that ostensibly seek to prevent already-prohibited secondary con-duct, 120 and which sometimes impose penalties greater than those for heinous malum in se offenses. 121 The statutes are often easy for the unknowing to violate, and they impose exceedingly harsh penalties.
Federal law makes it illegal for felons, those under indictment for felony charges, domestic-violence misdemeanants, users of controlled substances, adjudicated "mental defectives," illegal aliens, dishonorable dischargees, renouncers of US citizenship, and some under restraining orders against intimate partners to possess firearms. 122 These are, for the most part, uncontroversial. It is nevertheless unnerving that citizens, on average, apparently commit three felonies per day, 123 and that the mean felon-in-possession sentence is in almost all years greater than five years imprisonment.
124 Some at the Bureau of Alcohol, Tobacco, Firearms and Explosives consider it the agency's "'bread-and-butter' violation." 125 The Migratory Bird Treaty Act provides what is almost a caricature of how easy it is to become a federal felon. The act outlaws, inter alia, the possession, sale, and barter of any bird, or feather thereof, covered by the Act. 126 The penalty for feather possession is a strict-liability misdemeanor, while the penalty for knowingly bartering a feather is a felony punishable by up to two years' imprisonment and $2,000.
127 The Act's mens rea requirement refers only to "the putative offender's actions rather than to the legality of those actions," leaving "no room for ignorance of the law."
128 In other words, a husband and wife who, walking down the street on a lazy Sunday morning pick up two interesting feathers, shed by a bird in flight that no longer needs them, become subject to misdemeanor indictment. If they find that each likes the other's feather more than the one that he or she picked up, and they exchange feathers, they become subject to felony indictment, a lifetime firearm ban, and several years in prison if they possess a gun. 130 Others, like Massachusetts, mandate registration of firearm owners. 131 Anyone who does not register becomes a status criminal upon coming into possession of a firearm, with potentially appalling consequences. Massachusetts, whose Fox-Bartley Law imposes a mandatory one-year sentence for unlicensed carriage of a firearm, provides a stark example.
In 1986, Sylvester Lindsey was sentenced to a mandatory one-year prison term for carrying a handgun that he used to defend himself from a knifewielding attacker after that attacker, a convicted felon, had previously threatened him and attacked him with a knife. 132 The jury found him guilty of unlawful carrying of a firearm. 133 The Supreme Judicial Court, first held that the defense of necessity was not available to Lindsey because the previous attacks and threats were not immediate enough to warrant them. 134 But it then noted that "[t]he threat of physical harm was not a general one," that Lindsey may have saved his life by using his gun to defend himself, and that he was an upstanding citizen, but that the courts had no choice but to imprison him for a year. 135 Three years later, a Massachusetts trial court, unhindered by a mandatorysentence requirement, imposed a suspended sentence on a 44 year-old man for twice raping an eight-year-old girl. 136 Similar sentencing for rapists (including child rapists) and violent attackers continues in Massachusetts. 137 A legal regime that is willing to imprison a disfavored Lindsey while allowing child rapists to be free strongly suggests that, at least for some, Gun control is a moral crusade against a benighted barbaric citizenry. This is demonstrated . . . by the ineffectualness of gun control in preventing crime, and by the fact that it focuses on restricting the behavior of the law-abiding rather than apprehending and punishing the guilty . . . . Gun owners are routinely portrayed as uneducated, paranoid rednecks fascinated by and prone to violence . . . .
When columnist Carl Rowan preaches gun control and uses a gun to defend his home, when Maryland Gov. William Donald Schaefer seeks legislation year after year to ban semiautomatic "assault weapons" whose only purpose, we are told, is to kill people, while he is at the same time escorted by state police armed with large-capacity 9mm semiautomatic pistols, it is not simple hypocrisy. It is the workings of that habit of mind possessed by all superior beings who have taken upon themselves the terrible burden of civilizing the masses . . . .
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For Mr. Lindsey, the relatively new adage of preferring to be judged by twelve than carried by six became all too real. New York's SAFE Act is close to a worst-case scenario for gun owners. It is best known for its assault-weapon ban, but it also makes it illegal both to own magazines capable of holding more than ten rounds of ammunition, and to load such magazines with more than seven rounds. 139 There is an exception, however, to the seven-round limit for shooting-sports participants 140 that illustrates the elitist underpinnings of much of modern gun control: the law makes it a felony to load eight or more rounds into a magazine to defend oneself at home, 141 while completely accommodating the playing of a game. 142 An official from the Governor's office remarked of the Act's recently enacted registration requirement that "[m]any of these assault-rifle owners aren't going to register; we realize that," and he acknowledged "widespread violations" of the law. 143 In the process of acknowledging that its law won't work, in other words, the Governor's office also acknowledged that it was prepared to turn the otherwise- A few additional examples characterize the overcriminalization problem. In 2006 Corporal Melroy Cort, a veteran of the United States Marine Corps, was arrested for having an unregistered pistol in the District of Columbia. Cort had lost both his legs as a result of injuries suffered from an improvised explosive device 145 during his third tour of duty in Iraq. He was confined to a wheelchair. He was going to Walter Reed Army Hospital in the District of Columbia, and had a permit to carry his pistol in his home state of Ohio. According to Cort, his commanding officer had advised him that he could bring the pistol from Ohio to D.C. as long as he put the pistol in Walter Reed's armory upon reaching the facility. The firearm was discovered after Cort and his wife had gotten a flat tire and he pulled into a repair shop. Reluctant to leave the gun alone with the repair shop crew, Cort put the weapon in his jacket pocket. Someone saw this and called the police. Cort was arrested.
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Cort was charged with three counts of carrying a pistol without a license, possession of an unregistered firearm, and possession of ammunition. The D.C. Attorney General's Office, which handles prosecutions for local offenses in Washington, had the discretion not to prosecute, or to prosecute only on misdemeanor charges. It decided to charge the disabled veteran with a felony. The consequences of a felony conviction would have meant not only time in prison but also the loss of his veteran's benefits. Cort was assigned a public defender who advised him to plead guilty. Fortunately, the gravely wounded Marine decided to represent himself. In his own words: "I wasn't going to plead guilty and lose everything." At trial the judge ordered him to stick strictly to the facts of his arrest and his possession of the pistol. Cort nonetheless managed to get enough of the surrounding information-his good record, his permit, his wounds in the service of his country-to the jury. It probably helped that Cort was in a wheelchair. If the police, the prosecutors and the judge couldn't see rank injustice when it stared them in the face, twelve ordinary citizens could. The jury acquitted Cort on all charges except for the misdemeanor of illegally possessing ammunition. The prosecutor's attempt to, in effect, destroy a decent man who had been confused about the law's requirements and who had lost far too much in the service of the nation had failed. Cpl. Cort returned to his wife and three-month-old daughter in Ohio. 147 Ronald Dixon was also a veteran. Unlike Cort, but similar to most veterans, his service did not result in life altering injuries. Mr. Dixon, a Jamaican immigrant, had served in the Navy and later went on to a civilian career as a computer engineer. 
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with him a pistol he had owned in the southern state. New York City has highly restrictive licensing requirements with what are, for many, prohibitive fees to own a gun in one's dwelling. These fees are combined with a review and approval period that frequently takes six months or more to run its course. The whole process is designed to make it prohibitive for ordinary citizens to own firearms for self-defense, even in the home. Despite Heller and McDonald, the U.S. Court of Appeals for the Second Circuit sanctioned this regime of restrictive firearms regulation as constitutional.
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On Saturday December 14, 2002, Dixon shot and wounded Ivan Thompson-a burglar who had, according to press accounts, a fourteen-page rap sheet including burglary and larceny. Thompson broke into Dixon's house at 7:30 A.M. while Dixon's twenty-three-month-old son and eight-year-old daughter were sleeping. The shooting was justified. Indeed, then Brooklyn District Attorney Charles Hynes declared "Clearly he [Dixon] was justified in shooting this burglar, and the burglar is going to get as much jail time as we can get him." Despite this, the New York prosecutor was determined to prosecute Dixon for illegal possession of a pistol. Initially the Brooklyn District Attorney wanted to have Dixon accept a plea bargain and serve four weekends in New York's notorious and dangerous Rikers Island prison, a deal that Dixon turned down. The case gained notoriety on the conservative talk show circuit including on Fox News's then popular "Hannity and Colmes" show, which featured a debate format between a conservative and liberal news commentator. Dixon was finally allowed to plead guilty to disorderly conduct and serve a three-day sentence. The agreement ensured that Dixon would not have a criminal record. If New York's strict laws concerning simple possession of a pistol in the home were designed to prevent violent criminals from getting their hands on dangerous weapons, in Mr. Dixon's case they ensnared a man who even authorities recognized was exercising the most basic of human rights, defending his home and family. The media hue and cry, the publicizing of an obviously absurd application of the law, probably played a key role in preventing an egregious miscarriage of justice.
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Our final example involves the New Jersey case of Shaneen Allen. Ms. Allen is a black mother of two young children who worked as a phlebotomist. 150 A resident of Philadelphia, Ms. Allen had a Pennsylvania permit to carry a pistol. In October of 2013 she was driving in Atlantic County New Jersey when she was stopped by a police officer for an unsafe lane change. She informed the officer that she had a pistol in the car and that she had a Pennsylvania permit. Shaneen Allen's mistake was believing that her Pennsylvania permit, like her driver's license, would be valid in other states. It was not, and as we all learned, even before first year criminal law, "ignorance of the law is no excuse." But Allen's case should give one pause about applying that ancient maxim too rigorously. Perhaps in some dark, distant past, the maxim made perfect sense. Crimes consisted of actions that were universally (the efforts of our undergraduate anthropology instructors notwithstanding) regarded as evil. The law, using Latin, called such crimes malum in se, inherently evil. 152 The law could quite reasonably say that a defendant did not have to consult the penal code to realize that murder, rape, or robbery were crimes. And the defendant's claim that he was ignorant of the prohibitions against such actions could reasonably and summarily be dismissed. But crimes which are simply malum prohibitum? 153 One state requires that authorities issue permits to carry pistols to all individuals who do not have disqualifying felony records, another employs a very restrictive licensing regime essentially depriving all but an elite few of the privilege of carrying firearms for self-protection, while a third state allows firearm carriage without any permit. Confusion in this regard is not the kind of malicious intent that should qualify for a felony conviction.
Atlantic County prosecutor Jim McClain, however, was not receptive to Allen's mistake-of-law excuse. Nor was he inclined to go easy on the mother of two who had no prior criminal record. McClain had the option of recommending that Allen be placed in a diversionary program for first time offenders of victimless crimes. If placed in that program, she could have avoided jail time. Instead McClain was going forward with a prosecution that would have resulted in a three-year prison sentence for Ms. Allen. That sentence would have caused the devastating loss of her children and her job. 154 Yet McClain was not always so unaccommodating toward defendants to diversionary programs. When Baltimore Ravens Running Back Ray Rice punched and knocked-out his wife in an Atlantic City Hotel, McClain was willing to let the NFL player enter a diversionary program and avoid prison. For the Philadelphia medical technician and mother who misunderstood what her permit allowed, the New Jersey prosecutor was inclined to be less charitable. 
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A statement by one New Jersey gun control advocate, Brian Miller, gives an indication that one reason for the harsh application of the state's gun control statute is pure deterrence divorced from balancing considerations of justice or proportionality, or even a strong connection between applied means and desired ends:
Fortunately, the notoriety of this case will make it less likely Pennsylvanians will carry concealed and loaded handguns in New Jersey, thereby making them and the Garden State safer from gun violence.
156
The Shaneen Allen story would ultimately have a happy ending, but once again that happy ending had at least as much to do with the case's notoriety and political considerations as it did with safeguards built into the law. The case attracted nationwide media coverage. That coverage doubtless caused District Attorney Jim McClain to reconsider allowing Allen to participate in the diversion program. On April 2, 2015, Governor Chris Christie pardoned Shaneen Allen. To what extent the pardon was motivated by Governor's Christie's efforts at the time to get the Republican nomination for president, and to what extent it was prompted by the merits of the case, will probably never be fully known. In any event, the Philadelphia mother's ordeal was over.
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Some observers might argue that we should be able to count on a certain amount of reasonable behavior on the part of law enforcement charged with applying the law. Police and prosecutors presumably have discretion precisely because we want them to concentrate their efforts on dangerous criminals, not people who have committed otherwise harmless technical violations of the law or, worse, people who have made legal mistakes through inadvertent errors. As the preceding examples illustrate, the record in many firearms-restrictive jurisdictions indicates a willingness to zealously prosecute-and indeed attempt to destroy the lives of-essentially peaceable citizens caught up in technical violations of firearms laws. Whether these efforts are motivated by a genuinealthough in our view misguided-concern for public safety, or by the fact that police and prosecutors see peaceable citizens as easy targets that can allow law enforcement agencies and District Attorney's offices to pad both arrest and conviction records, we cannot say. In any event, the failure of the Courts to robustly enforce Second Amendment rights has left ordinary citizens, who live their lives with no intent to harm others and who have not taken any actions that have brought or threaten injury to their fellow citizens, vulnerable to the full weight of the criminal justice system. 
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CONCLUSION
The criminalization tactics discussed herein are not a recent discovery. Queen Elizabeth I, in a 1600 proclamation, said that guns were being carried by "common and ordinary persons traveling the highway," whom she equated with "ruffians & other lewd and dissolute men." 158 In 1415, crossbows were denounced as nefarious weapons of highwaymen, and Kings Henry VII and Henry VIII banned them for all but the wealthy; the Swiss, meanwhile, treated the crossbow as an iconic weapon of national independence. 159 It is no justification to point to an absolute number of firearm injuries to support the notion that banning private gun ownership would make everyone safer. There is a great deal of disagreement among experts about the effect of private firearm ownership on unlawful shootings and crime deterrence. 160 The frequency of firearm accidents is miniscule when compared to deaths and injuries from other sources or to the size of the American population. 
